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RECEIVED

BEFORE THE FEDERAL ELECTION EEC MAIL CENT

JUL -2 PH ? 1 1

InlheMnterQf )
) MUR5910

Amencans for Job Security )

SUPI^MEOTAL RESPONSE OTAME^^ 7 ^
TO THE COMPLAINT FILED BY PUBUC CITIZEN, INC N>

Trm supplements the Hfey 25,2007 response1 ("AJSBnefl^ of our client, Amencans fir > s
c/i

byPii^

O On Jim* M? yVIT, »lî  T l*«~\ *t*t~ Qiip^ti^ nmit» HM^ it« npnmM m pff f Tn ̂ ftmfHm Rtflt Iff
CP

^ LlfcJl^ 551 US _ (2007) (hereinafter "MIL" or "^

«)nsaiutt)nalchaBrn8rtoBCRA>sdectioi^^ The Court's holding m

the case, and its ezphnuiun of die ba» for its holding, o^^

and legal aigumemi nude in AJS i initial respoiiie to the Complaint. For UK reasons set forth

bekw and m the oi^nd respooie, die ooin^

noieasontobelKve,dosedief:ile,andtakenonjidier

jNiMif CMMMilp f nMiplaii* ̂  a*^nMlly«fi»i|»M«fi rft^i mmimii»i«« TlK nit B tuB tOUT IMBB C0VCT JCttf uatt
!_ ^%_ • A^M _j •• 1_ tL \- f 1 ̂ ^ •H^^%^9B^^B VV^L. J

ODflCBUBBS CDC ^MDflDIBiMi^OIA COflBDHOOE HBUOBC ̂ ^KP ififlt ^Vltt OCICSHBvCf D6 ICIttVBQ vD H •^^^•i »Sn^ AD6 8600OQ
^^^- .̂̂ -_^^ ^ ^ __^^^J^^^M ^%—1-1— ^^^^^^^ —11—^—J^_-fJ^J .̂̂ •L *L^ ^^96 *L^* j^^^Bmmmmm «L^ ^M«M*^B! A!|̂ ^^M>*«^MA •!•«•> ^^H
•^^^vO îDBK IB • GD^^M^JH^D^t ^*uDDC ^^•^••••A•I^BHDDKv XUBO vl^i^A^DB Mf^9 ̂ Xtft OD^flEh^HflB vkflB SIBBHiV flUB^DiHD^^B UUw *V1U

3 Ai sued m '̂iM^25,2007 nqniM to the Cbopbtt
•«i«i"iii»i*>a« fifaH Hi «> îniiia» tm tli* fii«gy«^iii^m^pi i'imii|J«iit m MIIR SMA • heBMy iiuvu|uu«ijjl hy IBBMBULB
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L INTRODUCTION

ImoaDy, the Court's holding that the broad apphcaoon of the eleco

aifBQ SDOItly DCfol6 8U CJCCUOQ fflUSt DC DUIUWCU tO ICaCh Ouy those

commumcaDoas that advocate the election or defeat of a speofk candidate n^

Office ftf Ceneial fhiitwl and thg Onrnmtairm m nnl̂ ifal « r>minmf» ttatim nqmitf .
A

rH Gounbeo>mesiaw and must be given effect It B not the role of the FEC to second-guess the
(N

Wisdom Of the Supreme CoiHt ̂  (atatlOnS Ommed) Ritt*i«rtnnf> far rhrw mmtnimirfltinim nnr

«r siibjeatotheelectioneennga)nimunicaaoopro
o

Ae "magir ̂ rnA* «fp«M« aAmeagyfti^r i^taKlnU^ m ftuftty Y. Ylfciff "M"«"« **•* «^r fa^

oetcrn lining wpcthcr a ^>ikknuiiiiTi«tttOiU ctmsiiiutes an da^dftdiiiiib under the Act and CpniiriBM

regulations Sfle Slip ftp at-11-14 f Tt tki^frw m^rt^ «irh an appmarliT and MnQffllldl ****

puport to ovexiule Buddey on tin point - or even address what fiuckky had to say on the

subject"),icCikQAJSBnefIatlO. llie Commission can no longer-nor could tt ever-use

contextual boon to create an elKtonl meaning that is ncc supported by the phmbngu^

i - a Commission practice that iws aigued before the Court and w

speaficaOyxejected SfifiSbpop ttl6-20sKcahQA]SBnefIatl4 Ttadore, only

comnvmcaoons that m express terra advocate the election or d^

candidate can cxmstm^ an ripriidmire under the Aa SfifiBuddfiXXkJEdGft424US I,42n52

(1976)

Tbe Court ako flatly rejected me type of subjective study devebped by Pubic Gttizen as tiie

t. SfifiSbpop.atl2-13. Speaficatty, the 3KEL Qnnt

f nur M»H tii^ *t«Aiem tkar «MFWM! M tiiP ginAjntwy tPmwi m UrCntm^n "ThoSC Studm asked

'student coders' to separate ads based on whedier the students thougb the *puipc^W the ad
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ho provide mfbimadon about or urge

for a pamcuhr candidate"* Id at 12 ftJAr rwi^n'« ̂ viy^ly^A AJS»« r™™r«mv*t™ic «. A«

same manner long the "coa^

factois to deteniiiDe whether an acttvirycxuisiituttipcto SGcPCIRSat

3,6-8 By Public Oanem' own admssion.m

speech [which] s broader than the sttodatd histoncalhrused by the PEC* btcamsf it n <V-*yfd to

detenniiieiPBichcc^miHiiiiratK^ 2ttjd.at3 In fact, the

factOBi "T«1»*̂  KyPn^lif Oyw^>n m fft ttudy tpchniff the tff^f facnoti that

«j coniideicdandspBCintal^iqeciBdbytfae
o
co iHHi>mMlllffai*inifi ffld thf ^>>ftap|!*?!|ftn f fmifraf*luiaifff Sec PC IRS at 6s SIP op at
<N r

Therefore, Public Omens' study B not a suffciem factual bass fc* a icason to be

r anri the ̂ ymin f̂ 19*1 nr f̂t Hiytntff fhf

A« rtatefj m AJS Unef T, nagfi AJS rotrm» miration liff̂  m ** OMMplyim rontamt

lectoral call to action that inges the reqpiea or viewer ID OOIOKX the ze£n

issues uiicusseuint«

advenaeoieiit ib^nones a puUK lea^

electond action, or asks anyone to combine to a campaign. Therefore, the ̂ JS comfrnmiranmis do

stmne ezpress aoVocacyeven under the cipaiidrd, and pieviously held u

defamon of amiesf advocacy under 11 GFJLJ10022(b) Accoxdmgl^ the OGC must

recommend, and the Gomnnssion nun find, that that there is no reason to beheve that a

of the Act was committed m tbs matter, ctaxro the Complaint^

Fnal ,̂ XBIL precludes the Gonina^^

present M1JR that wouki have the effect of depleting the Respondent's lesourees and chiflmgas

Pint Amendment r^m and activities SeeShpop atlSn 5.20. TheOauitipecifaBysindedout
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the dacoveiy practices employed by the Comnigsion and ufla^eiK)CT for cnocMnai a "severe

burden on pohocal speech" Id. at 15 n 5 Any discovery by the GDnmmsxmnw

detemane whether a mimramicatianme^^

specific fedend candidate - a detemmation that can be made soty

tfaeconiDninicatiOMtDegBelvei. Id at 16 Any Gomnnssion request for documents or depositions

^ that concern cpntritual factors or background mfccoiation must be evahgt^ Sfifijd.
*H

H at20(\..theneedtocoi]sidersuchbackgiDind
rsi
JJJ broader inquiry of Ac son we have just noted lagessenousBmAmendmeittaMicems/) In fact,
« ____

tfaeGouifs reasoning mSKIL calk mio question
o

nwnmaiPii «tati« fnaMPW on a

25 ("Enough is enough")

IN^^TL, THE SUPREME CCRmTHEIJ)THATAGROUP^
OOMBfUNICATION IS SUBJECT TO RE GULATION UNDER BORA'S
ELECnONEERINGGOMMUNIOOION PROVISION ONLY IF IT IS
SUSCEPTIBLE OF NO REASONABLE INTERPRETATION OTHER THAN AS
AN APPEAL TO VOTE FOR OR AGAINST A SPECIFIC CANDIDATE.

As stand m AJS's My 25, 2007 response ("AJS Bnef I"), ^S does not satisfy the

mffg path tn polmral grnnmiMM «fatiic htqan«g n^ng ^f the pomrmmiration* MMMmg

e^ness advocacy under 11 CFR$l(XX22(a) or (b) It sbe>ond question that none of the ^S

wf tin, piklir m rampayi fcir ™> rnnti4iiit» m any IWWal ranArfat̂  N6rdo

tneyezphodyicfertDanyindividWasac^^ AsezpiamedmAJS

Bnef I, each (Y>mminrauon discusses pubhc policy issiies, the pubkofficiai or pubhc figure's

pffffCTi ontf*c gfuc t ^MJ ntVr *^*ff pufahc to contact the penon and coniixiunicatBtlieiryiBws*

BCRA and the Court's holding m M&QmeJl Ad notelmimatethe"e^)fessadvocacy*

requgement fbrenirmlinires on comiminiratiopi Bade independently of candidates In fact, as the
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address what fiuckky had to say on the subject" Sly op atl45seeakoAj5BnefIatlO As

explained fully below, a comminicatxu cannot consotw

advocacy- let alone express advocacy itself - unless theconimiinication'BSUscqxibleof no

irasoiTablrimcnaBtatJon other than as an appeal to Slip

Op at 16 Smflg »arh AJS rftrnnaimrafion Hwiicof gfitipmnnf iitpl «fff|f« anff ayfc« tlif 1i«tiMiffyt

viewcis oriccipicntt to contact the icfeicncedgovCTniiiBfit offmal orpubhc nguns and cipiess tfaei

views- an unmrnakabk, unambiguous non-electon^

coininuiiications constitute eipiBss advocacy or us functional couivaient
(N

_

•vT A. Tnc Cpint Aittciilaied *Ine Puncdonal Equivalent Test For Broadcast
O fVmn.im^ti^n. Tl^r Air WMim S«ty Ffay. Of A finn^il FWtlQn and Tllllty

Dai of

In ]KIQL the group challenged BGlA'sel^^

Amendment groiindi Th» i»Wnftfu^nng mmtmmir^^n pmimifm KMM An MM nf rmp»iat» nr

union funds to finance broadcast, radio or televm^

candidaTrwitnmsDaydays of the genenl election or tfamy days of the pnmaiy election. Itabo

imposes specmc repomng lequnements on incbndiiab or groups that use non-coroonte or unio^

funds to finance such commimranons ItsinqxmamtoncttthatthetnggerfbrtheapplK^^

the decoooceiiî  commumcaoon pn^

standaid. Husstandani a much broader than the express achrocacystandani under fiudde^andia

progenyand, pergBIL much broader than the "functional equivalent? class of romrniimranons

that may rauonjtionaDy be regulated under u^ The broad sweep of the challenged

electioneeiingccttiniiniattira

express advocacy inouny.

The Court rejected the Gonmnssion's aigumem that the adverosenients at vsiie were the

functional equivalent of express advocacy because the Court famdt^
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icasonabfrinterpietedassoiTiethin^

candidate. mcfangso,theGnttanxii]atedtlietestfordete^

ccastmiKs the functional eo îivata

iheelectaMieeniigcanmmicarion

In 1^ of these considerations, a q>^
advocacy Qnjyjf fa gfl g |UJffl|fllb1e of «*» fliiiflillhh ••"•p""***" **h*r than a«

not die fimctional equivalent of express advocacy Fast, their content H consistent with that
rM of a genuine issue: The ads focus on a legislative Bsuelezhon the pubic to adopt that
w position, and 111̂  the public to contaap^kc^^ Second,
J! theircontestlacbmdiciaofemress advocacy The ads cbnc< mention an election,
^ candidacy, fxdtticalpttty or a challe^^
O chaiacter, qualrfications, or fitness for office
cr»
<N Sip op at 16 (emphasis added) The dear import of the Gout's test is that die plain meaning of the

communication's woxds and mages inist be an appeal for the recipient, viewers

or against a specific candidate" The Court leaffiimed that the intent and effeac^ a communication

are barred as Ifgirimarr considerations m a pohncal committee status matter.4 M. at 13-14. see ako

A]SBnefIatl4n 9. Any other action urged or appeal rnntamrdmtfaecomnBinicationsuchas

thing the viewer or listener to call the pubhc figure identified m me coninnmicanoncam^

4 The Cbiirrt holding m MIL d»ca1hii«D
C3*R pOO 57, for post Jamiaiyl, 2005 nquemfo

" UXL, 65 F 3d 285 JZ"* Or 199ft foriequefB for fuodi oocumnr poor to Jaouatyl, 2005,10

UbdertnB tttc sec fofih dbovc^ nut • not **a<<By> to cmbuih tfatt DIB tdi en OBQTM

dboiB

my iho DB pcHnmt in ID f IMBMI WBHB QIC Fint AnmnniDBUt is ii

_
doci not lauu IDB cofltnou
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support a fmdojg of ezprcnadNr^^ Id. at 21 n 7 ("[W)e agree with

rm t4i» imp»fuini» fcrrbtity m AM ama. tW n ̂ *yfl||f tfijt gfforjl p""*eg»«" pnlgM

T{^

Is. P|rediKfadJipiD£ittMiiigJnJi^^

Phm ̂ Mtmif nf The^htA

(N
•H TlieQniicalraliekiifatttiieFECaiidfedeialooiira
(N

^ pbcny the Rcspondettm the position of proving tto
«i
«r advocacy or its functional equivalent Anyana^of acommunxattionniustbegmftomthe
o
01 ffytî pMmrtliirt-tiî romftamiratir̂ fnntgiiMp^^

regulation. Shpop at 29. TbeCommgsion bean the buiden of provmgdiat there g no

igaionabie mteipicuujuiiof die coinniiinication otfaer tfaancipfcss acvocacy.

of BSIKS cannot be suppRswdsm^becaiMtK^ In

fact, any doubt concerning the meaning of a phn^ or woniniA be icsolvedm favor of a finding

of no express advocacy ores funcDonal equivalent Id ("Where die Fait Amendment » implicated,

die ue goes to the speaker, not die censor."); ji at 16 ("In short, tt must give die benefit of any

doubt to pumeomg rather than soflmgspeech.*);gttabQ^SBnefIatl4

In addition, the Gout reasoned that the EEC and coims cannot m»construe a non-electoral

call to action m a communication as evidence of some type of "subde" or effecovee^pfess advocacy

OT its functiond equivalent Shpop at 16-18; ificakfi^JS Brief at 14 In fact, the Court

atirally rln f̂l tiui Amr «n tim typg nf flared analyM.

advocacy, the more U^ it a to be the runcti^^
lhBflheads!win,taikyouk)se*ai^noachcannabecc43ec^
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Id at 18 (emphassm anginal) Each cc^nnnmiramn mutt be evahatt^

of scnpt and video IheFEC and the courabb not hare the authony

meaning or message where there a none, or to inputs an election meaning mtowonb dot

contradicts the plain meaning of those words Ifaccttumnucationccaiamsadeari^

to action, the phmnvaningc^ those woniscc^itro Id, at 17

^ (Vtamie ad's ingnct man clean, if*
CM
r~i iDfonmuon and choose — unipvilied by the ad—ID factor into their voting dpnsmns.1*)! tee aho AJS
<N

^ BnefatM
(N
«y
<=J A« «eatP<t m AJS Bgief T, gaeh AJS mmmiiniration Wati m tli^ Ownplamt g«ntam« a rUar

O
0* oothelectondc^ to aom that urges tfe

to coimrniniraTr hgOT her viewica the issues disciasedm the advertisemen

adveittsemem identifies a public leader

electoral actx^OTasla anyone to o)ntnbute to a c^^ lhen^bxe>theA)Scc4nn«]nicat]onsdo

notconstitutie express advocacy or its njnctiondequivalemunoW^IL and even iinder the

expanded, and previously held unconstminonal, defmitipn of dpress advocacy under 11 GFJL S

10022(b).

C emnjoaBILiBra&abi^^

InSBILtheFECanjuedthatsevnalcctfiteztud

the functional equivalent of express advocacy Slip op. at 18. The puipose of examining the

contextual facton was to create evidence of WRIL's subjective intent concerning the purpose of the

at issue Specifically, the FECaigued that WRIL's other acuvaies, the tmnng of the

, and the reference to a website that contained expiess advocacy were relevant

tacooR to 5ffiy^i**mijii wnetber IM^KIL s ̂

fiinctional equivalent Dsted below are the tfaiee facton and the Court's dete^
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farfnr « iw»Uuafif fn an mqimy mnrPtning •gifiPtfigr a mmit»mnffiy|fln| rflnfftflflfy jtff *lffirTfflnal

equivalent OB eipRSS flOVOCKJfL

» An ntjjaniMfioti'* <***"• aflmncT Ike Gout reasoned that WIL does not forfeit the
nght to speak on osuessm^ because WlL'spohtic^
one of the individids referenced m tfaecmmrnimranoai Ths evidence goes to su

MO B irrelevant in an cipress advocacy inquiry Sip op atlo*

Tlif ffaniTlBIIOfl aiBied tfatt tmCft f^ff mnwnm*r*jtnnm IMP IP rft IMJ flifffj jp CJOMf

afe^rfii* ̂ U/̂ î i toM> ̂ mUtî  nf ̂  fjpfflffnil IPTTT "To the

rH evidence goes to WKIL's subjective mteot,ttB agsminelevam" Sk>op.atl9 TheQwit
^J fuitber reasoned that "a g^xnq) can ceitamtyc^^
^ pubhc interest nttfaer than a floor vote* and "WRTL'sdecmon not to continue nmning as
^j ads af^ the blackout penod does not simpon an inf^^
cj equivalent of elecnoneenng" Id. Iheieloie, tmmg may not be considered ^
o dfticiiimiiii^ wufciud* ft c^jjkiHhfiM'jirmi coimiiiitBi ripipis advocacy or its tun

equivalent

The Cbmmssion aho argued that the coiumiiniratjons'specmc
and repeated reference to & website that allowed vsutois to sign up for email alerts were
tivtiHtmir fmt1*ftr» t-hafr «!• ewnnmmvmraiHnn* CMfMtitiitiyd fl|f funCUffnyl f^jnapWif flif fwpgyyy

SoiHft ot tne *|¥ta" alerts coimiiied dpi ess ?vui(H?p5Ty'SjJ}jH^>ll>nf one of tne
mdrviduals referenced m the ccflmnimranm
advocacy m other aspects of the ofgsnizanon's activities is "not a jusoncation for censonng
ttsue-rehtedspeech" Shpop at20 MAriyexpressadvoo^cothewebstt,alnadyone
step removed from the text of the ads memserves, certainly does not render an intenx^
oftheacbasgemimewiieadsimreasonabfc- Id.

Each of the mqumes bsted above - and any niquinesihstsp beyond oVefbiv^om

meaning of the cc^mmmication- only lead to evidence of intent and efiect Evidence that the

Court held B nrelevant to an cipms advocacy or us functional equivalent inquiry

Par from serving the values the FimArnrn^
would dull core pohocal speech by opening the door to a izialco every ad winm the terms
of $203, on the meory that the speaker actual^
how conxxOmg the indications that the ad ccccemed a pending legislative or por^
It would also lead to buidensome, eipeit-dnven inquiry, with an iiiuetenuiifadd result

Liogaaon on such a standard may or may not actually predia electoral efie^

Slip op. at 14-15, ififi ihfi jd. at 15 n 5 ("Such htxjanon constitutes a severe

i, the only relevant factor in an inquiry concerning ffijMffit advocacy or in
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nmmnffial ̂ qnmaWit«annlypiiiip reiiiguit»trigroKifnuniftafiim yr tfffnf,

("[T]here generally ihould be no dgcoveiy or inquny^

bytheFECandnnervenon ").

m. CONCLUSION
The Gout m 5BXL speaficaflyheld that a coxmnunicationmim contain an ̂ peal to vote

for or agaam a candidate for it ID cooiDtî  Any

nrfvir matonahfc niipqimigijnn nf a roirmmmiration pbrat it n«i«iHp rotmminrttMl nyibnn«|

outside the Gommissxm'sjuradiction, and it cann^

Mpn«annBi qiiaMW M a pnlitiral mmmitt̂  invUr tlm Art- *nA OMnmty

o
°* rVrnimaMnn

As should be evident, nc agree wnn Justice Scaha on the nnpentive for canty nuns aiea,
that a T^iyout test affords piotecoon unless an ad s susceptible of no xeasonable

g« an appeal m w*» far nr ag«ti«r a 9

iw emphasnv tlm (1) tbere can be no free-n^
•ImiilH K» nft ̂ i«f/wiy or inqiitfy rntm tiMi «orr mf "rmifMtiial* farto^t lnghtigWI ky tk»

FECand mtervenon; (3) dacussion of osues omnc^ be banned men^because the issues
na&t be relevant to an election, and (4) m a debatable oae,tbe tie is resolved mfstvor of

Slip op at 21 n 7 The Court's clear command m this case g that only rommimratiom that m

express tennsaoVocate the electxm or defeat of aspect

or d3 functional equivalent Any other reasonable reading of a cornnninraiTon based upon its plain

language nittcc^npel a nnding of no cqpiess advocacy

As Twyoponifn in Aya Bus I» AjS s o^miminiKili&ns do not constitute express aovocacy

underllCFJLS10022(a)or(b) It a beyond question that none of the A]S o>minunications

ezhc^thepubktoom]pa]gnfbrora)ntid)uteu Sfifi 72 Fed Reg 5604

("Ezpcess advocacy also includes fihoftations \o cani|Migii for, or contnbute to» a cleanyidentined

candidate ") NordotheyiefertoanyincWIiialasacandid^orrere^ MUR

5634OGCBeponf 2 at 16. Etch AJSconrnnimrannnhstedin the Compbifirdncusses public
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policy issues, the public official or community leaders posttxm on the issue, and asb the pubk to

contact the pcno*1 yd cfli>nw>|aniryt|1 their views. THetrfoie, there it no factual or legal bam for

fading that reason to believe ami that AJS cpaM&

Gomnnssioaregulatiofis. The OGCnnm recommend, and Commission must find, that meres no

reason to believe, dams* the Complaint, and close the file on dus matter

^ RespeofuDysubminecl,
C

o
PATIONBOGGSLLP
2550 M Street, NW
VPashmgmn, DC 20037
P (202) 457-6000
F: (202) 457-6315
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